AGREEMENT FOR ADJUSTMENT OF UTILITY


Southwestern Bell Telephone Company
Contract No.
____________________
d/b/a AT&T Texas
Project:
____________________
________________________________
Section:
____________________
________________________________
Attn:
__________________________

This Agreement, by and between the North Texas Tollway Authority (hereafter the “Authority”) and Southwestern Bell Telephone Company d/b/a AT&T Texas (hereafter the “Utility), shall have an effective date of _____________________.
The Authority has notified the Utility that, in accordance with Section 366.171 of the Texas Transportation Code, certain of the Utility’s facilities must be relocated or adjusted to permit construction of the Eastern Extension of the President George Bush Turnpike                                                                                            (the “Project”).  Plans and cost estimates for the required relocation or adjustment work (hereinafter called the “Work”) have been prepared by Utility at the request of the Authority.  The Authority has reviewed and approved such plans (as the same may be modified with the Authority’s express approval, the “Approved Plans”) and cost estimates, which are described on Attachment A attached hereto and incorporated herein.

Subject to the other provisions of this Agreement, upon certification by the Authority’s General  Engineering Consultant (“GEC”) that the Work has been completed in accordance with the Plans, the Authority will reimburse the Utility for its costs for the Work in an amount estimated to be ________________________________________ ($__________________).
Notwithstanding the foregoing estimate, reimbursement shall be based on the actual direct and indirect cost of the Work, including standard corporate loadings, less the salvage value, if any, of existing materials, less the cost of plant betterments and less credit for extended service life, if any, and subject to any other adjustments described below. Indirect costs, including standard corporate loadings, betterments and extended service life credits are shown in the attached cost estimates.

Costs to be reimbursed by the Authority include the direct and indirect cost of all engineering, field surveys, additional right-of-way, if any, and cost of construction incurred by the Utility that are required to complete the Work in accordance with the Approved Plans, regardless of whether such costs are incurred prior to or after the execution of this Agreement, less the adjustments described above. A detailed payment request, outlining all costs associated with the Work and accompanied by the Plans of Record, as defined herein, shall be submitted by the Utility for approval by the NTTA within 180 days after completion of the Work, provided, however that any delays in submitting the payment request shall not relieve the Authority of any obligation hereunder unless the Authority can demonstrate that it has been substantially prejudiced by such delay.

If after the execution of this Agreement, or at any time during the performance of the Work, the Utility determines or has reasonable indications that the actual cost of the Work will exceed the estimate stated in this Agreement by ten percent (10%) or more, the Utility shall notify the Authority in writing of the event(s) or circumstances giving rise to the additional cost, and must obtain the written approval from the Authority for the increased amount before performing any additional Work.  

Without limiting the foregoing sentence, reimbursement will not be made for any change in or addition to the Work from the Approved Plans and/or cost estimates that are not approved in writing in advance by the Authority.  In the event the Authority unreasonably refuses to approve any such changes in, or additions to, the Work shown on the Plans and/or changes in the cost estimates, Utility may cease further Work, without penalty, until such time as the parties can agree upon the scope of the Work or the costs to be incurred and reimbursed, and the Utility Construction Schedule shall be extended for the period of any such cessation of work.

Commencement of the Work is dependent on the Authority’s overall Project construction schedule. Upon execution of this Agreement and within five (5) days of receiving written notification of the overall Project construction schedule from the Authority, the Utility shall prepare and submit to the Authority a schedule, based on the timeline provided in Attachment B, setting forth the estimated commencement and completion dates for the Work, and any other milestone dates specified by the Authority.  When agreed upon by the Authority and the Utility, the Utility Construction Schedule shall be appended to this Agreement as Attachment B1 and shall be made a part of this Agreement.  Attachment of the Utility Construction Schedule shall constitute the Utility’s acknowledgement that the time provided for the Work is reasonable and achievable by the Utility.  If after the execution of this Agreement, or at any time during the performance of the Work, the Utility determines or has reasonable indications that the Utility Construction Schedule should be revised, the Utility shall promptly provide the Authority in writing with such revised Utility Construction Schedule, and if any such revision may result in an extension of the completion date by more than thirty (30) days, the Utility shall provide such notification and a written explanation concerning the reason for the delay to the Authority as soon as possible after discovering the need to revise the Utility Construction Schedule.  Any completion dates agreed upon by Utility or included within any Utility Construction Schedule are estimates only, and shall not create any contractual or other obligation on Utility to complete the Work by said dates.
Utility shall commence its construction for the Work promptly after (i) receiving written approval of the Plans from the Authority, (ii) receiving written notice to proceed therewith from the Authority, and (iii) any right of way necessary for such Work has been acquired either by TxDOT or by the Authority, or a right-of-entry permitting Utility’s construction has been obtained from the landowner by the Authority or by Utility with the Authority’s prior approval.  
The Utility expressly acknowledges that time is of the essence in the performance of the Work in accordance with the Utility Construction Schedule, and failure of the Utility to prosecute the Work in accordance with this Agreement may impair the Authority’s ability to comply with the overall Project construction schedule and cause substantial additional costs and expense to the Authority.
The completion date shall be extended for delays caused by events outside the Utility’s control, including an event of Force Majeure, which shall include a strike or labor dispute; war or act of war (whether an actual declaration of war is made or not), insurrection, riot, or act of public enemy; accident; fire, earthquake, flood or adverse weather; act of God; sabotage; revisions to the schedules of other utility companies, contractors, or suppliers; availability of materials; power blackouts; interference by the Authority or any other party with Utility’s ability to proceed with the relocation; or any other event in which Utility has exercised all due care in the prevention thereof so that the causes or other events are beyond the control and without the fault or negligence of Utility.  

When requested, the Authority will make intermediate payments at not more often than monthly intervals to the Utility when properly billed by the Utility, and certified by the Authority’s General Engineering Consultant (“GEC”) that the Work completed to date has been completed in accordance with the Approved Plans; however, such payments will not exceed 80 percent (80%) of the eligible cost as shown in each such billing.  In addition, provided Work covered by all previously billings have been certified by the Authority’s GEC as complying with the Approved Plans, the Authority will make a payment, before audit, which will bring the total percentage paid to the Utility up to the 90% eligible cost.  Intermediate payments shall not be construed as final payment for any items included in the intermediate payment. 

Unless intermediate payments are requested, the Authority will, upon satisfactory completion of the Work in accordance with the Approved Plans as certified by the Authority’s GEC and upon receipt of a final billing and Plans of Record, make payment to the Utility in the amount of ninety percent (90%) of the eligible costs as shown in the final billing prior to audit. 
The Authority’s GEC will be deemed to have certified the satisfactory completion of the Work in accordance with the Approved Plans as of the Authority’s receipt of the final billing unless within thirty (30) calendar days after the Authority’s receipt of the final billing the Authority or its GEC gives the Utility written notice, with supporting documentation attached, stating in what respects the Work, in the GEC’s reasonable professional engineering judgment, has not been completed materially in accordance with the Approved Plans.  

Plans of Record shall show with the same degree of detail and accuracy as the Approved Plans the actual as-built location and elevation of the newly constructed facilities, as well as all revisions to the Approved Plans in the form most recently approved by the Authority.  If there has been no substantial field change from the Approved Plans most recently approved by the Authority, the utility may submit such Approved Plans as the Plans of Record, accompanied by a certification that the Work as constructed conforms to the Approved Plans.

If the Authority fails within one hundred eighty (180) days of receiving the final billing to commence an audit of the amounts billed to the Authority for the Work, the Authority shall have waived its right to an audit and any amount billed by and not yet paid to the Utility shall be immediately payable. 
The Utility agrees to cooperate with any audit.  If an audit discloses that amounts previously paid or submitted with the final billing do not accurately reflect the amounts to be paid under the terms of this Agreement, the parties agree to correct such error by the Authority’s making a supplemental payment to the Utility or the Utility’s remitting to the Authority the amount of any overpayment, as applicable.  Such payment or remittance shall be made within forty-five (45) days of a party’s receipt of the audit indicating an amount is due by such party.
By its execution of this Agreement the Utility warrants that the Work conforms to the most recent Utility Accommodation Rules issued by the Texas Department of Transportation (“TxDOT”) set forth in 43 Texas Administrative Code Part 1, Chapter 21, Subchapter C; all applicable Local, State, and Federal laws, regulations, decrees, and ordinances; and the applicable terms of all governmental permits pertaining to the Work.
This Agreement is subject to cancellation by the Authority at any time up to the date that Work under this Agreement has commenced, and such cancellation will not create any liability on the part of the Authority, except that the Authority shall thereupon reimburse the Utility for the total reasonable direct and indirect costs theretofore incurred by the Utility in conjunction with this Agreement, including without limitation reasonable expenses of engineering, field surveys, legal services and obtaining bids for the Work, regardless of whether such costs are incurred prior to or after the execution of this Agreement.

The Utility by execution of this Agreement does not waive any of the rights which Utility may have within the limits of the law.

It is expressly understood that the Utility conducts the Work at its own risk, and that the Utility agrees to indemnify and hold harmless the Authority, from and against all claims, damages, or losses and expenses resulting from the Utility’s conduct in performance of the Work.
Any and all notices required under this Agreement shall be sent via certified or registered mail, postage prepaid, return receipt requested, or by reputable overnight delivery service (such as Federal Express or Airborne), addressed to the party being notified as follows:


Authority:


North Texas Tollway Authority






5900 W. Plano Parkway






P.O. Box 260729






Plano, TX  75026






Phone: (214) 461-2090






Fax:  
(214) 528-4826






Attn:
Gerald E. Carrigan

Utility:


 
AT&T Texas





Director – Construction and Engineering 






208 S. Akard, Room 1625 






Dallas, TX 75202






Fax:  
214-745-3878


With a copy to:

AT&T Services, Inc.






General Attorney






208 South Akard, Room 2900






Dallas, TX 75202







Fax:
214-464-2250

The signatories to this Agreement warrant that each has the authority to enter into this agreement on behalf of the party represented.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date below written.

The Authority:





The Utility:
NORTH TEXAS TOLLWAY AUTHORITY
SOUTHWESTERN BELL TELEPHONE 







COMPANY d/b/a AT&T Texas
By: ______________________________

By:  ________________________________







        Jo Anne Wilson
Title: _____________________________

Title: Director – Engineering____________
Date: _____________________________

Date: _______________________________
ATTACHMENT A

Contract No. 





The hereinafter described Plans and Letter in accordance with which the adjustment of facilities is to be made were prepared under separate instrument by _____________________ as follows:

ATTACHMENT A1 – STATEMENT OF WORK

ATTACHMENT A2 – ESTIMATE OF COSTS











$













$



Total Construction Cost





$ 


The Construction Cost Estimate includes compensation for _________________________, including _____________________, all ancillary hardware and materials, company and construction contractor labor and equipment costs, and expenses and indirect costs.

ATTACHMENT A3 – CONSTRUCTION PLANS

ATTACHMENT B – SCHEDULE OF WORK

Contract No. _______________________

To conform with the Authority’s overall Project construction schedule, all Work under this Agreement must be completed by _________________________.

Upon execution of this Agreement by both parties, and within five (5) days of receiving written Notice to Proceed from the Authority, the Utility shall prepare and submit to the Authority a Utility Construction Schedule, based on the Completion date stated above.

Upon mutual consent of the Authority and the Utility, the Utility Construction Schedule shall be appended to this Agreement as Attachment B1 and shall be made a part of this Agreement
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